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IN THE 


United States Court of Appeals 

For the District of Columbia Circuit 
January Term, 1951. 

No. 10,849. 


RUB YE E. GILMORE, Appellant 

v. 

NITA S. HINMAN, Administratrix of the Estate of Eliza 
S. Duvall, Deceased, et als., Appellees. 


BRIEF FOR APPELLEES. 


Appeal from the United States District Court 
for the District of Columbia. 


COUNTER-STATEMENT OF THE CASE. 

An action was brought by appellees, plaintiffs below, ^:o 
set aside a conveyance of real estate to appellant by Elijsa 
S. Duvall, non compos mentis, now deceased. An answer 
and cross-complaint were filed. The Court, Judge Jennings 



2 


Bailey, sitting without a jury, and after a number of trial 
days, held that the deed to the property involved was ob¬ 
tained under circumstances which warranted the setting 
aside of same, and the Court filed findings of fact and con¬ 
clusions of law and on April 21, 1948, “Judgment for Re¬ 
conveyance of Real Estate and for Reference of Auditor,’’ 
was entered (Appellant’s App. 14-15), to which no objec¬ 
tion was made. The Auditor after seven (7) days of testi¬ 
mony as to accounting between the parties, the transcript 
of testimony consisting of 736 pages, made his report to 
which no objection was made as to the reference but only 
as to the disallowance of certain items. The Court heard 
the objections and ratified and confirmed the report with 
certain slight modification on May 23, 1949. An appeal 
was noted to the United States Court of Appeals for the 
District of Columbia Circuit on June 22, 1949, being num¬ 
bered 10409 which was not perfected and dismissed by the 
Court. In said appeal proceeding no error was assigned 
in referring the accounting to the Auditor. The first time 
any objection or mention was made was two and a half 
years after the reference, namely, when on October 11, 
1950, the motion to revoke the reference to Auditor and 
to set aside judgment predicated upon report of that officer 
was filed (Appellant’s App. 1), which said motion was 
overruled by Judge Bailey from which the appeal is noted. 
(Appellant’s App. 2.) 

SUMMARY OP ARGUMENT. 

1. There was nothing improper in the reference to the 
Auditor to make a determination of the accounting between 
the parties and in view of the acquiescence of the appellant 
and failure at any time to raise an objection, such an ob¬ 
jection at this late date should not be considered. 

2. A motion filed by the appellant after a lapse of more 
than two years to vacate and set aside a judgment does not 
lie, and especially as a substitute for an abandoned appeal. 
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ARGUMENT. 

1 . I 

The Record Shows Nothing Improper in the Reference to 
the Auditor and, Furthermore, the Record Shows 
Objection to the Reference at Any Stage and On 
Other Hand Shows Acquiescence in the Action of 
Court. 

The Court sitting without a jury determined the isshes 
with exception of the accounting between the parties. And 
the Court for that purpose referred the matter to the 
Auditor as the Judge had a right to do under Title 16, Sec¬ 
tion 102 of the District of Columbia Code (1940). The 
reference of the matter to the Auditor was entirely within 
the Court’s discretion and under the law the Court <: at 
any stage of the cause may order the accounts and deal¬ 
ings between the parties to be audited and stated by the 
Auditor of the Court...” There was no objection by the 
appellant to the reference and the appellant participated 
in the proceedings before the Auditor, offering testimony. 
After the report of the Auditor the appellant made no 
objection to the hearing before the Auditor other than as 
to certain items. The objections as to the items were heard 
by the Court and the report of the Auditor was ratified 
confirmed with slight modifications. An appeal was made 
by the appellant. However, even at that late stage, the 
appellant did not question the authority of the Auditor to 
hear the accounting. 

In the case of Weinstein v. Lansburgh Co 51 App. D.C. 
271, the Court held that failure to except to a finding of the 
Auditor was equivalent to an admission that it is correct. 

The record shows compliance with Rule 53 of the Fed¬ 
eral Rules of Civil Procedure. The right of the Court to 
refer the accounting part of this case to the Auditor yas 
affirmed in Simmons v. Morrison , 13 App. D.C., 161. 

The propriety of the reference to the Auditor need jnot 
be considered since no objection to the reference was mide 
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by appellant and such action may be treated as equivalent 
to consent. Eichberg v. U. S. Shipping Board, Emergency 
Fleet Corporation, 51 App. D. C., 44. 


2 . 

While There Is No Basis for Vacating and Setting Aside 
the Reference to the Auditor, the Appellant Could Not 
At This Time Raise the Question. 

As has been previously brought to the attention of the 
Court, the Court bad the right to refer the matter to the 
Auditor for determination of the accounting and settlement 
of mutual claims and the said reference was made on April 
21, 1948, and since that time various proceedings have 
taken place and not once was the authority of the Court 
questioned. It is not conceivable how the appellant could 
file the motion to vacate and set aside the judgment at this 
late date, namely, over two years from the date of refer¬ 
ence. If the action is taken under Rule 60 (b) of the Fed¬ 
eral Rules of Civil Procedure, it is obvious that none of 
the grounds is present. Under Rule 60 (b) the Court may 
relieve a party from a final judgment, order or proceeding 
for any one of six grounds and the action is required to be 
taken within a reasonable time and for grounds 1, 2 and 3, 
namely, (1) mistake, inadvertence, surprise, or excusable 
neglect; (2) newly-discovered evidence which by due dili¬ 
gence could not have been discovered in time to move for 
a new trial under Rule 59 (b); (3) fraud (whether here¬ 
tofore denominated intrinsic or extrinsic), misrepresenta¬ 
tion, or other misconduct of an adverse party, within one 
year. Therefore appellant fails to come within said Rule. 

From the counter-statement the Court will note that the 
appellant initiated an appeal from the final order in this 
cause but said appeal was abandoned and dismissed by the 
Court, which action would terminate the proceedings. The 
appellant has now attempted to revive the case by another 
method and in U. S. v. Borchers, 163 F. 2d 347, the Court 
held that a motion to vacate and set aside a judgment 
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would not lie as a substitute for an abandoned appeal, and 
further proceedings if treated in the nature of a bill of 
review would be defective in failing to show any excufee for 
delay. 

CONCLUSION. 

In conclusion, it is urged that the appeal is without merit 
as it would be a travesty of justice to permit the appellant 
to acquiesce in a reference to the Auditor, offer testimony, 
make no complaint about reference for over two year^, and 
ask that the proceedings be set aside because the appellant 
now thinks that a different type of hearing would be more 
beneficial. The appellant was afforded full opportunity to 
develop her case before the Auditor as shown by the time 
consumed and the transcript, and it is urged that the action 
of the lower Court in denying the motion to vacate and set 
aside the judgment be affirmed. 

Respectfully submitted, 

Ralph A. Cusick, 

1100 Investment Buildipg 
Washington 5, D. C. 
Attorney for Appellees 


